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Requirements under the new Immigration Act for contracts 

and Purchases by the City of Mobile

REVISED POLICY
Secretary of State has issued rules with forms for the affidavits required by the Immigration Act.  This Policy incorporates those forms and adds a statement that a contractor will be required to file one affidavit per year.  If a contractor enters a second contract with the City in a 12 month period, in lieu of a new affidavit, the Contractor can provide the date on which it executed the prior affidavit.

I.  
BACKGROUND

Under the Beason-Hammon Alabama Taxpayer and Citizen Protection Act, Act No. 2011-535, Alabama Code (1975) Section 31-13-1, et. seq., effective, January 1, 2012, see Section 34 of the Act, before entering a contract with the City to;
· Perform a service; or

· Perform work; or

· Provide a  product in exchange for valuable consideration; or
· Accept a grant; or

· Accept an initiative; 

the State of Alabama requires the Contractor to sign a notarized affidavit agreeing;

· Not to knowingly employ, hire for employment, or continue to employ, any unauthorized aliens;

· To enroll in the E-Verify Program, to verify the immigration status of every employee required to be verified through that system, and to provide documentation of its enrollment; and

· To require its subcontractors to comply with the above requirements.  
These provisions apply to every “business entity” that enters a contract with the City.  The Act defines “business entity” to include, but not be limited to, sole proprietors, corporations, partnerships, limited partnerships, limited liability companies, foreign corporations, foreign limited partnerships, foreign limited liability companies authorized to transact business in Alabama, business trusts, and any business entity that registers with the Secretary of State.

II.
BID SPECIFICATIONS

In order to implement the Act, the City will have to revise its bid specifications.  

A.
For purchase of goods, services, public works, and all contracts add the following language:
“The State of Alabama, under the Beason-Hammon Alabama Taxpayer and Citizen Protection Act, Act No. 2011-535, Alabama Code Section 31-13-1, et. seq., requires the successful bidder to sign a notarized affidavit stating; 


a.
That it does not knowingly employ, hire for employment, or continue to employ any unauthorized aliens; and


b.
That it is enrolled in the E-Verify Program, that it shall participate in that Program during the performance of the contract, and shall verify the immigration status of every employee who is required to be verified according to the applicable federal rules and regulations; and

c.
That it will attach to its affidavit documentation of its enrollment in E-Verify.”

B.
Contracts that involve subcontracting – Add the following:

“The Act also imposes requirements on subcontractors.  It states that no subcontractor shall employ or continue to employ an unauthorized alien in the State of Alabama and that all subcontractors shall attest to the above by sworn affidavit signed before a notary.  The subcontractor must also enroll in the E-Verify Program prior to performing any work on the contract and shall attach to its sworn affidavit documentation establishing that the subcontractor is enrolled in the E-Verify Program.  


The City will not require contractors to submit the affidavits it acquires from its subcontractors.  The proper affidavit for the contractor to acquire from its subcontractors is attached to this Policy and labeled Exhibit 2.  The City considers these affidavits part of the contract documents and requires contractors to keep these affidavits on file and available for audit.

Under the Act, contractors can protect themselves from liability for violations of the Act by their direct subcontractors if they obtain the proper affidavits from their subcontractors.  Exhibit 3 sets out the proper affidavit for this purpose.  The City does not require the contractor to obtain these affidavits from its subcontractors. 
III.
CONTRACT DOCUMENTS


For all contracts for the performance of services, public works, the purchase of goods, the awards of grants, or incentives, the City will have to obtain from its contractor and maintain in its contract file the notarized affidavit in the form set out in Exhibit 1.  


Contractors who enter more than one contract with the City in a year are not required to submit a new affidavit with each contract during that year unless the statements in the affidavit are no longer true or accurate.  The City will allow Contractors to either complete the affidavit or state in the contract documents that they submitted a proper affidavit to the City within the prior 12 months which remains true and accurate and provide the date on which the affidavit was signed.

IV.
CONTRACT TERMS AND CONDITIONS


The following paragraph shall be added to the City’s standard contract for performance of services, public works, purchases of goods, purchase orders, awards of grants, or incentives.  



“The Contractor agrees that it shall comply with all of the requirements of the Beason-Hammon Alabama Taxpayer and Citizen Protection Act, Act No. 2011-535, Alabama Code (1975) Section 31-13-1, et. seq., see Section 31-13-9, and the provisions of said Act, including all penalties for violation thereof, are incorporated herein.
EXHIBIT 1
STATE OF ________________

COUNTY OF ______________
AFFIDAVIT OF CONTRACTOR

Before me, a Notary Public, personally appeared ______________________________________ (Affiant) who, being duly sworn says as follows:

As a condition for the award of any contract, grant, or incentive by the State of Alabama, any political subdivision thereof, or any state-funded entity to a business entity or employer that employs one or more employees, I hereby attest that in my capacity as _________________________ (state position) for _____________________________ (state business entity/employer/ contractor name) that said business entity/employer/contractor shall not knowingly employ, hire for employment, or continue to employ an unauthorized alien.

I further attest that said business entity/employer/contractor is enrolled in the E-Verify program.  (ATTACH DOCUMENTATION ESTABLISHING THAT BUSINESS ENTITY/EMPLOYER/CONTRACTOR IS ENROLLED IN THE E-VERIFY PROGRAM).







_______________________________ 







Affiant

Sworn to and subscribed before me this the ___ day of ________, 20___.

I certify that the affiant is known (or made known) to me to be the identical party he or she claims to be.







_______________________________







Signature and Seal of Notary Public

EXHIBIT 2
STATE OF ________________

COUNTY OF ______________
                              AFFIDAVIT OF SUBCONTRACTOR


Before me, a Notary Public, personally appeared ______________________________________ (Affiant) who, being duly sworn says as follows:

As a condition for the award of any contract, grant, or incentive by the State of Alabama, any political subdivision thereof, or any state-funded entity to a business entity or employer that employs one or more employees, I hereby attest that in my capacity as _________________________ (state position) for _____________________________ (state subcontractor name) said subcontractor shall not knowingly employ, hire for employment, or continue to employ an unauthorized alien.

I further attest that said subcontractor is enrolled in the E-Verify program.  (ATTACH DOCUMENTATION ESTABLISHING THAT BUSINESS ENTITY/EMPLOYER/CONTRACTOR IS ENROLLED IN THE E-VERIFY PROGRAM).







_______________________________ 







Affiant

Sworn to and subscribed before me this the ___ day of ________, 20___.

I certify that the affiant is known (or made known) to me to be the identical party he or she claims to be.







_______________________________







Signature and Seal of Notary Public

EXHIBIT 3
STATE OF ________________

COUNTY OF ______________
     AFFIDAVIT OF DIRECT SUBCONTRACTOR

                 TO GIVE TO CONTRACTOR


Before me, a Notary Public, personally appeared ______________________________________ (Affiant) who, being duly sworn says as follows:

I hereby attest that in my capacity as _________________________ (state position) for the direct subcontractor _____________________________ (state business entity/employer/contractor name) said direct subcontractor has not knowingly employed, hired for employment, or continued to employ an unauthorized alien.

I further attest that I have verified each of the above-named direct subcontractor’s employee’s eligibility for employment.  I further attest that I have in good faith complied with Code of Alabama, Section 31-13-9(c)*.    







_______________________________ 







Affiant

Sworn to and subscribed before me this the ___ day of ________, 20___.

I certify that the affiant is known (or made known) to me to be the identical party he or she claims to be.







_______________________________







Signature and Seal of Notary Public

*Code of Alabama, Section 31-13-9(c) provides: “No subcontractor on a project paid for by contract, grant, or incentive by the state [of Alabama], any political subdivision thereof, or any state-funded entity shall knowingly employ, hire for employment, or continue to employ an unauthorized alien and shall attest to such by sworn affidavit signed before a notary. The subcontractor shall also enroll in the E-Verify program prior to performing any work on the project and shall attach to the sworn affidavit documentation establishing that the subcontractor is enrolled in the E-Verify program.”
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